
BOARD OF ADJUSTMENT REPORT 
 

MEETING DATE: 3/2/2005  ITEM NO.    3 ACTION REQUESTED: Zoning Ordinance Variance
    
 

SUBJECT Milde Home Addition 
13-BA-2004 
 
The Board of Adjustment continued this case at the December 8, 
2004 and the applicant requested a continuance at the February 
2, 2004 meeting.  The request was approved by a 4-1 vote. 
 

REQUEST Request to approve a variance for a corner-lot front yard setback of 34 
feet- 4 inches in lieu of the required 40 feet setback. 
 

OWNER James & Leslie Milde 
480-488-8808 
 

APPLICANT CONTACT Leslie Milde 
480-488-8808 
 

LOCATION 39204 N Boulder View Drive 
 

CODE ENFORCEMENT 
ACTIVITY 

None 
 

PUBLIC COMMENT Staff has received three E-mails in support of this variance case and 
proposed expansion as of the drafting of this report.  Copies of the  
e-mails are attached to this report. (See Attachment #9) 
 

ZONE R1-43 ESL (Single Family Residential, Environmentally Sensitive 
Lands) 
 

ZONING/DEVELOPMENT 
CONTEXT 

This 1-acre parcel is located on lot 17 of the Carefree Hills 
subdivision.  This subdivision is located in the far northern portions of 
Scottsdale, located on the south side of Cave Creek Road 
approximately 3 1/2 miles east of Pima Road.  The subdivision is 
surrounded by one-acre (R1-43 ESL) single family zoning to the west 
and south, 5-acre (R1-190 ESL) zoning on the vacant land to the east, 
and a golf course with open space (O-S) zoning to the North (across 
Cave Creek Road) within the Desert Mountain master planned 
community. 
The Carefree Hills subdivision was platted in 1973 under Maricopa 
County jurisdiction with County-Rural-43 zoning.  The City of 
Scottsdale annexed the subdivision July 2, 1984 and subsequently 
rezoned it to City R1-43. 
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ORDINANCE 
REQUIREMENTS 

Article V, Section 5.104.E.1.c requires a front yard of forty (40) feet 
along each street frontage for corner lots. 
 

DISCUSSION The applicant is requesting a zoning variance to build an 834 square 
foot addition onto an existing 3,100 square foot home located at the 
southwest corner of Boulder View and Dusty Miller.  This application is 
unique in the fact that the existing home location is not in conformance 
with R1-43 setback requirements for corner lots. It is further 
compounded by the fact that the City issued a Building Permit on April 
9, 1992 and a Certificate of Occupancy on October 5, 1992, which 
appears to endorse the existing home configuration.  However, staff 
has been unable to conclude that the plan presented to the City and 
subsequently approved, was the plan that was actually used for the 
construction of the home as the site plan is missing from the City 
Records department.  Neither staff nor the applicant, who is not the 
original owner, has been able to locate the actual City stamped plans 
showing the setbacks that were constructed.  Also, staff has found no 
approved variances on the property during the records check.  The 
existing home was constructed with a 20-foot setback along the Dusty 
Miller frontage where it should have been required a 40-foot setback 
per the Scottsdale Zoning Ordinance R1-43 development standards.  
 
The City’s has accepted the existing building setbacks as they 
currently exist and will not require the applicant to obtain a variance 
for what is already constructed.   However, any new construction on 
the parcel, such as what is proposed with this application, will need to 
observe R1-43 district setbacks and development standards. 
 

FINDINGS 1. That there are special circumstances applying to the property 
referred to in the application which do not apply to other 
properties in the District.  The special circumstances must 
relate to the size, shape, topography, location or 
surroundings of the property at the above address:    
 
The applicant states the special circumstances relate to the fact 
that the previous owner constructed the home at the 20-foot 
setback line from Dusty Miller with City of Scottsdale approval. 
 
Staff understands the unique circumstance created by the existing 
home setbacks.  However, there are other corner-lot homes within 
this subdivision that were built to the required 40-foot setback 
requirement. 
 
While the applicant is concerned with the existing non-conformity, 
and seeks to have the existing home included within this variance 
request, staff has taken the position this is not applicable. The 
existing home setback is not required to be modified as the City 
cannot condition a new building addition on correcting a non-
conforming structure for which a permit was issued. 
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2.  That the authorizing of the variance is necessary for the 
preservation of the privileges and rights enjoyed by other 
properties within the same zoning classification and zoning 
district:  
 
The applicant states that the only possible location for an 
expansion to the home is on the northeast portion of the home 
which would extend into the Dusty Miller required front yard 
setback by approximately 6-feet.  The other sides of the home are 
limited to expansion due to septic tank location, wash (drainage) 
location and Natural Area Open Space easement locations.  Staff 
has encouraged the applicant to modify, or widen out the proposed 
expansion so it could meet the 40-foot setback.  The applicant 
stated (please see the narrative attached the report), that this 
would not possible due to the existing bathroom location, existing 
window locations, and an existing koi pond location in the front 
courtyard.  The bathroom would need to be demolished and/or the 
bathroom window would need to be covered up by new building 
addition.  Existing room windows would become covered up and 
the existing fountain would have to be demolished.  The applicant 
also states that a wider addition design would clash with the 
original lines and elevations of the existing home. 
 
While staff acknowledges modifying the proposed addition to meet 
the 40-foot setback may not be most desirable option for the 
owners, other options do exist to construct this addition within the 
required setbacks.   

 
 

3.  That special circumstances were not created by the owner or 
applicant:  
 
The applicant states that the special circumstances were not 
created by the owners, but were created by the City of Scottsdale 
when they approved the original building with a 20-foot setback 
from Dusty Miller. 
 
While the City is recognizing the existing building setback as 
permitted, the City’s stance is that any addition is required to meet 
the setbacks of the applicable zoning district. 
 
 

4.  That the authorizing of the application will not be materially 
detrimental to persons residing or working in the vicinity, to 
adjacent property, to the neighborhood, or the public welfare 
in general:  

 
The applicant states that the addition will not affect anyone 
residing in the neighborhood or have no effect on the surrounding 
natural habitat.  The location of the proposed addition is within the 
existing building structure nestled between the garage and existing 
house and not have a negative visual impact. 









POSTING

N
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ATTACHMENT #3

Milde Home Addition 13-BA-2004
G.I.S. ORTHOPHOTO 2003
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ATTACHMENT #4

Milde Home Addition 13-BA-2004
G.I.S. ORTHOPHOTO 2003
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